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1 Introduction

The Money Advice Service (MAS) has a statutory obligation to
improve the availability, quality and consistency of debt advice across
the UK. To help achieve this objective, MAS has undertaken a review
of the formal and informal courses of action available to people who
have problem debt, to understand the extent to which the available
options meet their needs and to identify ways in which the current
system could be improved, particularly from the perspective of
debtors.

The review has been wide-ranging and has incorporated several
different research projects, as well as consultations with c. 40
organisations, as follows:

e A comprehensive review of the literature concerning the
effectiveness of current options for people to deal with
problem debt, carried out for MAS by the research agency ICF
International. This work references 80 sources of information
as well as data from stakeholder interviews.

e (Qualitative in-depth interviews with people who had
experience of dealing with problem debt by means of a formal
course of action or a Debt Management Plan.! The research
was carried out for MAS by the research agency ESRO.

e Expert Workshops in Glasgow and London, facilitated by MAS,
to obtain the views of advice sector and industry
representatives. A list of the participating organisations is
provided in the Appendix (some organisations attended more
than one event).

e Expert Interviews to follow up issues raised in the earlier
stages of the review. These were conducted by Professor
Sharon Collard, who was commissioned by MAS to help
develop a set of draft opportunities for change designed to
improve the current system.

e Group discussions with insolvency professionals operating in
England & Wales (kindly arranged by R3) and insolvency
professionals operating in Scotland (kindly arranged by ICAS).

From this review, we have produced a draft set of 24 opportunities
for change. These are an initial long-list of changes that the research



and consultation has suggested could help people manage their
problem debt more effectively.

We will now review these opportunities with the debt sector in order
to establish which are practicable and workable (either in their
current form, or in a revised form), and which are not. Mindful that
each would require significant effort and resource to implement, we
will also look to establish how the workable opportunities should be
prioritised.

This further round of consultation will allow MAS to produce a
shorter final set of recommendations, which it intends to have
ratified by the debt sector through the Debt Advice Steering Group.
The final recommendations and supporting evidence will be
published by MAS in 2017.

The opportunities are summarised in Chapter 2, and discussed in
detail in Chapters 4-11. Chapter 3 sets out a brief overview of the
debt landscape to provide context.



2 Summary of opportunities

The research and consultation described in Chapter 1 has led us to
identify a long-list of 24 opportunities for change. These are set out in
Table 1. MAS intends to conduct a further round of consultation in
order to produce a shorter final set of recommendations informed by
this long-list.

Table 1: Summary of opportunities

Regulation of Insolvency Practitioners (IPs) — Chapter 4
There are opportunities:

1. To establish a more consistent approach to the regulation of
IPs, either through the removal of the current exclusions from
FCA regulation or a more consistent approach to personal
insolvency regulation through the Recognised Professional
Bodies (RPBs).

2. To bring lead-generators into regulation, either directly by the
FCA, or by the Recognised Professional Bodies.

Funding Debt Advice and Debt Management — Chapter 5
There is an opportunity:

3. To carry out an independent review into funding for debt
advice and debt management. This has been highlighted by the
debt sector (through the Debt Advice Steering Group) as a
priority. While the scope of any review should be independently
defined, it may wish to consider options such as a levy on non-
FCA regulated creditors, to help fund a DAS-type scheme across
the UK as well as other debt advice provision.

Bankruptcy — Chapter 6

There are opportunities:

4. To carry out an independent review into the fees for debtor-
petitioned bankruptcy in England & Wales, in particular to
consider whether they present an unreasonable barrier to
access.

5. Tore-introduce fee remission for low-income bankruptcy
applicants, so that eligible applicants pay lower fees.

6. To allow debtors to submit their bankruptcy application once
50% of the fee has been paid, rather than having to pay the full
sum in advance.




To update the GOV.UK and online bankruptcy portals to provide
clear information and signposting to sources of financial help
that can specifically be used to pay bankruptcy fees (rather
than a general source of information for types of financial
support that may or may not be used to pay bankruptcy fees).
As part of an independent review into funding for debt advice
and debt management (see opportunity 3), to consider whether
funders of debt advice could provide direct assistance with
bankruptcy fees (and also DRO fees) when other possible ways
of raising the fees have been exhausted.

In line with the DRO scheme, to introduce intermediation of
online bankruptcy applications by an approved adviser.

10. To modify the online bankruptcy application portal to include

11.

prominent and easy-to-understand information about
consequences and alternatives; as well as signposting to advice
services and online tools to help with more complex issues such
as home valuation.

For the online bankruptcy application tool to send automated
notifications to creditors so they become aware of the
bankruptcy application sooner and cease debt recovery.

Gaps in Provision — Chapter 7

There are opportunities:

12.

13.

To explore options to help homeowners who are ‘asset rich and
cash poor’ unlock equity in their property in order to deal with
their problem debt while, for example, allowing them to stay in
their home on reasonable and fair terms.

To consider introducing a statutory debt repayment scheme
across the UK, for example a version of Scotland’s Debt
Arrangement Scheme. Such a scheme would provide debtors
who can afford to make repayments with the protections called
for by The Children’s Society and others. As noted earlier, it
could be intermediated by authorised advisers and funded by a
levy on lenders and other non-FCA-regulated creditors,
including some government departments.

14. To abolish Administration Orders because they are redundant.




Processes and Procedures — Chapter 8
There are opportunities:

15. For Credit Reference Agencies (CRAs), creditors, debt advice
providers and MAS to explore the development of one online
income-and-expenditure portal, linked to the introduction of
the Standard Financial Statement. For people with fluctuating
incomes, this could have a mechanism that would allow debt
repayment to be flexible in response to the ups and downs of
their earnings (for example repayment as a proportion of
income, rather than a fixed monetary amount).

16. In collaboration with the FCA, for debt management providers
and relevant trade and advice sector bodies to share examples
of good practice in executing annual reviews and consider ways
to frame reviews so that debtors are more likely to participate.

Informal Courses of Action — Chapter 9

There are opportunities:

17. To ensure that debtors who use a self-help process are treated
in exactly the same way as those who choose to use a third
party, in line with Lending Standards Board best practice.

18. To establish a central DMP register (e.g. operating along the
lines of a closed user group) which records that a DMP is in
place. The register could be extended to include other informal
payment arrangements as well.

19. If debtors move from an informal repayment arrangement
(such as a token payment plan) to a DRO (for example because
of a change in their circumstances), to allow the period of time
spent informally making repayments to count towards the
DRO’s 12-month ‘moratorium period’. If token payments have
been made for 12 months or more, the moratorium period
should be considered spent. (This sort of ‘passporting’ could
also benefit people whose formal arrangements are revoked
because of a change in circumstance.)

20. For MAS to work with industry and the advice sector to develop
‘an active management’ approach to better support people on
non-statutory courses of action, particularly those on token
payment plans. This could include: signposting to other types of
help such as employment support, income maximisation, help
to make an insurance claim; and placing a time limit on token
payment plans so they are reviewed after say, 3—-6 months, and




a decision taken whether the debtor should consider another
(formal) course of action instead.

Credit Data and Debtor ‘Rehabilitation’ — Chapter 10
There are opportunities:

21. To make information about the impact on someone’s credit file
of different courses of action as clear as it can be, with
signposting to advice where the debtor may require further
guidance on their own situation. There could also be more
upfront discussion of credit files in the debt advice process
given that this is something people in debt are often concerned
about and engaged with.

22. For debtor ‘rehabilitation’ to continue to be explored by cross-
sector representatives, mindful of the risks and benefits of
recording and sharing this type of information.

Creditor Behaviour — Chapter 11
There are opportunities:

23. For the Cabinet Office, supported by the debt advice sector and
debt bodies, to continue to bring about changes that lead to
greater fairness in government debt collection.

24. For MAS to collate and share examples of good practice in
arrears management and debt collection from FCA-regulated
and non-FCA-regulated creditors; and work with creditors and
regulatory bodies such as the UK Regulators Network (UKRN) to

develop and promote updated benchmarks of good practice.

MAS will review these opportunities with the debt sector in order to
establish which are practicable and workable (either in their current
form, or in a revised form), and which are not. Mindful that each
would require significant effort and resource to implement, MAS will
also look to establish how the workable opportunities should be
prioritised.



3 The Debt Landscape

This chapter provides some context for the opportunities for change
identified. It draws on the evidence that MAS collated for this review.

MAS estimates that around 8 million people in the UK are over-
indebted: they have missed bills or payments in three of the last six
months or they feel their debts to be a heavy burden. The evidence
shows that it is common for people in this situation to only seek
professional help when they reach a crisis point; and some people
may not seek help even then.

People with problem debt experience a variety of circumstances and
have a diverse set of needs. Flexible employment in the UK (such as
zero-hours contracts) means that increasing numbers of people have
fluctuating and uncertain incomes that can make it difficult to
maintain steady, regular debt repayments.?3

People with problem debt also have different abilities and desires
when it comes to sorting out their problem debt. They range from
those who want to (or have to) sort out their problems themselves,
through to others who want or need extensive help to sort out their
problems. In the UK, there are different advice providers that cater to
these different needs, as we discuss in section 3.2.

3.1 What options are there to help people deal with problem
debt?

There exists a range of options available to help people deal with
their problem debt. These include formal courses of action that share
the following characteristics:

e they are set out in legislation (and are different in Scotland
compared to the rest of the UK);

e they prevent creditors from taking any further action against
the debtor;

e they freeze interest and other charges on the debt;

e they generally provide some debt forgiveness (where a
proportion of the money owed is written off);

e they are recorded on a public register; and

e they limit the consumer credit that a debtor can take out for a
set period.
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People with problem debt can also turn to informal courses of action.
While these courses of action can be subject to industry or regulatory
guidance, they do not provide debtors with any guarantees or legal
protections. Informal courses of action include (but are not limited to)
debt management plans; token payment plans; debt consolidation;
full and final debt settlement; debt moratoria; and debt write-off.
There is no central register of informal courses of action and creditors
vary in terms of what they report to credit reference agencies. This
means we do not know with certainty how many people are
managing their problem debt in these ways. However, it is estimated
that there were 240,000 debt management plans in 2014 alone;* this
suggests the number of people following any informal course of
action far outstrips those in formal personal insolvency.

The experts interviewed for this review largely supported that view.
They also highlighted the continued evolution of the landscape, such
as the shift of debt advice from OFT to FCA regulation; the move to
online bankruptcy applications for debtor petitions in England &
Wales; and in Scotland, recent reviews of Protected Trust Deeds and
the Debt Arrangement Scheme, as well as an overhaul of the route
into sequestration for people with few assets.

3.2 The role of third parties

The complex landscape of formal and informal options to deal with
problem debt is further complicated by the different ways that
people can access them. Formal options are generally only available
via a regulated third party (i.e. debtors cannot apply directly
themselves), where the third party could be a not-for-profit
organisation or a for-profit firm. The exception is in England & Wales,
where individuals who want to declare bankruptcy can now apply
directly online.

Not-for-profit organisations and for-profit firms can also play a part in
informal options. Notably, third parties are involved in setting up and
administering debt management plans, either charging a fee to the
debtor or requesting a voluntary payment from their creditors,
depending on their business model. Here, the benefit for the debtor
is that the third party negotiates with their lenders (and potentially
other creditors as well) and disburses the monthly debt repayment on
their behalf.
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But people in debt can also set up their own repayment
arrangements with their creditors, either with or without the help of
a third party; the same is true of other informal options as well. In
these situations, the third party (which is usually a not-for-profit debt
advice provider) typically helps the debtor identify a suitable course
of action and then provides support and information for them to self-
manage their problem debt. This might involve helping them to draw
up an accurate income-and-expenditure statement on which to base
repayment offers; and providing template letters they can use to
negotiate with their creditors.

3.3 How people choose options

The evidence consistently shows low levels of public awareness about
the types of help available to sort out problem debt, both in terms of
options and providers. While research respondents may know the
CAB brand, for example, they don’t necessarily equate CAB with debt
advice. And while people tend to have some idea what bankruptcy is,
they have little idea about other courses of action.”

The way (or ways) that someone ends up dealing with their problem
debt is influenced by a host of factors such as their employment (e.g.
whether they have a permanent job and steady income, or are an
agency worker with periods in and out of work), their disposable
income, whether or not they are a homeowner, their other assets,
their profession, and how they feel about different options. It is also
shaped by who they speak to — their creditors, third parties, friends
and family.

Moreover, rather than rationally assessing all their available options,
someone in problem debt may choose to go with the first option (or
the first provider) that offers them the chance to sort out their
problem debt quickly and straightforwardly. This does not mean that
people necessarily end up in the wrong option, or a sub-optimal one,
but there is a risk of this happening.

The evidence also shows that the journey out of debt (or at least
towards more manageable debt) is not always smooth. For example,
people can abandon a course of action; or move from one to another.
Figure 1 attempts to show the theory of dealing with problem debt
versus the reality that is reported in research studies of the obstacles
and setbacks that people in problem debt can face.
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The remainder of this report (Chapters 4—11) sets out the
opportunities for change identified through this review.
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Figure 1: The debtor journey — theory and reality
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4 Regulation of Insolvency
Practitioners

Different third parties are regulated by different bodies that have
different regulatory regimes and tools.

Insolvency is a regulated profession under the Insolvency Act 1986;
the Insolvency Rules 1986; and the Enterprise Act 2002. Only a
licensed insolvency practitioner (IP) may be appointed in relation to
formal insolvency procedures. In terms of personal insolvency, this
means that only a licensed IP can act as a trustee in bankruptcy; and
only a licensed IP can advise on formal procedures in respect of
Individual Voluntary Arrangements (IVAs). All qualified IPs must be
licensed and regulated by a recognised professional body (an RPB), of
which there are five. In England & Wales, the Insolvency Service is
responsible for oversight regulation of the profession; in Scotland,
this is a function of the Accountant in Bankruptcy; and in Northern
Ireland, of the Northern Ireland Insolvency Service.®

Since April 2014, the Financial Conduct Authority has been
responsible for the regulation of consumer credit in the UK, including
firms and individuals that provide debt counselling to consumers
(more commonly called debt advice) that relates to “debts under

a credit agreement or a consumer hire agreement or to a group of
debts that include such debts.”” In other words, firms or individuals
that only advise on other types of debt (such as tax debt) do not have
to be FCA-regulated. There are other exceptions set out in the FCA’s
Handbook (PERG17), which include local authorities and members of
the legal profession. Insolvency practitioners are also excluded from
FCA regulation, including “in reasonable contemplation of that
person's appointment as an insolvency practitioner.”® In practice, this
means that IPs can give debt advice provided they reasonably expect
to be appointed in respect of an IVA (but not otherwise).®

4.1 Issues

The Expert Workshops and Interviews highlighted some specific
concerns about the current regulation of IPs.

Since the advent of FCA regulation, small and medium-sized IPs in
particular have exited the consumer credit debt advice market. While
these IPs may have previously provided consumer credit debt advice
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that fell outside the IP exclusion, to continue offering this type of
advice would require FCA authorisation. Given that their work tends
to be mainly corporate insolvency, it is likely these IPs saw little
benefit in applying for FCA authorisation when consumer credit debt
problems constituted a minor part of their work. As a result, they no
longer provide consumer credit debt advice at all. A membership
survey carried out by R3 in 2015 showed that around 10% of IPs
specialising in personal insolvency had stopped giving consumer
credit advice (which would include consumer credit debt) since the
FCA began regulating consumer credit.1°

More worrying from a consumer perspective, the IP exclusion also
creates a regulatory loophole that could be exploited by unscrupulous
firms to their competitive advantage. Expert respondents (including
insolvency professionals) feared that some large firms were using the
exclusion to write large volumes of IVA or Trust Deed business, where
an IVA or Trust Deed might not be in debtors’ best interests. In
November 2016, IVA and Trust Deed volumes were at their highest
levels since Q4 2010, with growth of 35% compared to the same
quarter in 2015. Continued growth is expected, for reasons that
include increased marketing activity by unregulated providers, along
with firms switching away from debt management to IVAs and Trust
Deeds as a result of FCA regulation.?

Firms exploiting the IP exclusion may obtain business from lead-
generators (firms that find people with debt problems and sell on
their contact details) that do not have to be FCA regulated either.'? 13
There are serious concerns about how lead-generators obtain their
sales leads (for example cold-calling people on public debt registers)
and how they present their services,'* with fears that people end up
in an IVA or Trust Deed that is not suitable and has no realistic chance
of completion, but which generates significant referral fees for the
lead-generator.'?

There was a view among some of the Expert participants that the
RPBs regulating IPs have not kept pace with these industry
developments, and where they find problems some focus on the
individual IP rather than the firm (or, say, its business model). This
reflects the different approaches to regulation taken by the RPBs,
which impacts on the behaviour of the IPs they regulate, and the
outcomes for debtors.
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4.2 Opportunities for change

From the Expert Interviews carried out for this review (and other

sources such as blogs produced by advice and insolvency
professionals) there is support for changes to the regulation of IPs
and lead-generators.

1. We suggest that a more consistent approach to the regulation of

IPs is established. Two possible models suggested by our review

are:

a.

To remove the current exclusions from FCA
regulation for IPs (and potentially others), which
would require collaborative effort from the FCA,
the Insolvency Services in England & Wales and
Northern Ireland, the Accountant in Bankruptcy
and the RPBs. This would mean that debt advice
could only be provided by an FCA-regulated firm.
For example, if an IP was not FCA regulated to give
debt advice, they could only take referrals for IVAs
or Trust Deeds from an FCA authorised firm that
had determined this was a suitable course of
action.

For the Insolvency Services in England & Wales and
Northern Ireland and the Accountant in Bankruptcy
to encourage RPBs to take a more consistent
approach to personal insolvency regulation, to
ensure that personal insolvency firms as well as
individual IPs come under proper scrutiny. This
might involve the creation of a single independent
regulator, rather than the current model of five
RPBs overseen by the Insolvency Services and the
Accountant in Bankruptcy.

We suggest that lead-generators are brought into regulation,

either directly by the FCA (which requires HM Treasury to create a
new regulated activity), or by RPBs, provided RPBs are reformed
in the ways suggested above.
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5 Funding Debt Advice and Debt
Management

Debt advice and debt management are funded in a variety of ways in
the UK. The Money Advice Service is the biggest single funder of debt
advice in the UK (with the money coming from a levy on FCA
regulated firms), through its contracts with authorised not-for-profit
agencies (such as CAB and Advice UK members).® Some of the other
ways that not-for-profit providers fund their services include
contracts and service level agreements, e.g. with government
agencies, local councils, housing associations, utility firms; grant
funding e.g. from trusts and foundations; and donations e.g. from
private firms and individuals. These sources of funding pay for
agencies to deliver debt advice and, in some cases, to pay for
approved advisers to help people apply for a Debt Relief Order (in
England, Wales and Northern Ireland) or to the Debt Arrangement
Scheme (in Scotland).

Debt management firms provide debt advice and help to set up and
run debt management plans where these are a suitable option. There
are two main types of firms:

e Debt management firms that charge customers a fee for their
services, often a percentage of the debtor’s disposable income
that they have available to pay their non-priority debts. The
fee is generally deducted from the amount that creditors
receive; the repayment minus the fee is the amount recorded
on the debtor’s credit file.

e Firms that provide advice and debt management free of
charge. They are funded by creditors, who pay them a
percentage of the debt payments they receive (known as a
‘Fair Share’ payment). This payment is voluntary, which means
that not all creditors who receive debt payments pay; or they
may pay a lower proportion than requested. Because these
debt managers invoice creditors for the ‘Fair Share’ payment,
creditors receive the full amount of repayment made by the
debtor, and this is the amount recorded on the debtor’s credit
file. The biggest providers of DMPs funded by Fair Share are
StepChange Debt Charity and PayPlan (a for-profit firm);

18



Christians Against Poverty also provide Fair Share DMPs on a
smaller scale. These providers may have other sources of
funding as well as ‘Fair Share’ payments.

5.1 Issues

Advice providers act as gatekeepers to legal options for dealing with
problem debt notably the Debt Relief Order (in England, Wales and
Northern Ireland) and the Debt Arrangement Scheme (Scotland). If
debtors cannot access an advice provider because demand outstrips
supply, their options are immediately circumscribed.

Since April 2013 legal aid funding for personal debt issues has largely
ceased, significantly reducing the capacity of the advice sector (and
particularly not-for-profit agencies) to provide access to justice
through specialist debt advice.'’ 8

According to the Expert Interviews, both the creditor-pays and
debtor-pays models for funding debt management plans are under
pressure. This is due to the reduced amounts of disposable income
that debtors have available to pay towards their non-priority debts,
as well as the challenge of repaying debt for people who have
insecure and fluctuating earnings from agency or contract work.

The squeeze on disposable income is set to continue with changes
such as the planned auto-escalation of workplace pension
contributions in 2017; and increased direct deductions from Universal
Credit for Council Tax, court fines and certain other liabilities. FCA
regulation is also having an impact, as some providers shed DMP
clients who do not engage with annual reviews. The creditor-pays
model is undermined by its voluntary nature as well.

Creditors other than FCA-regulated firms (such as utility firms, but
also central and local government) now represent a large proportion
of the problem debt that people seek help with. For example, Council
Tax arrears are a greater problem for people seeking help from debt
charities than in the past, and are now the most common problem

cited by clients who use MAS-funded debt advice services.'®?°

These creditors benefit from debt advice and debt management but
currently do not contribute to a levy (although they may fund services
in other ways).
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5.2 Opportunities for change

There is a real challenge in funding debt advice and debt
management in ways that are equitable; that somehow limit or
manage vested interests; and that provide people who have limited
means with access to debt options designed to help them.

3. We suggest that an independent review is carried out into funding
for debt advice and debt management. This has been highlighted
by the debt sector (through the Debt Advice Steering Group) as a
priority. While the scope of any review should be independently
defined, it may wish to consider options such as a levy on
creditors that are not FCA-regulated (such as some central
government departments, local authorities and utility firms) to
pay for debt advice and to help fund a DAS-type scheme across
the UK.

20



6 Bankruptcy

Bankruptcy (sequestration in Scotland) is intended to help people
make a fresh start by dealing with debts they cannot pay. It has
serious consequences in terms of access to bank accounts and credit,
and for employment prospects in some professions and public
appointments. The evidence highlights two key issues with
bankruptcy that mainly relate to England & Wales: bankruptcy fees;
and the new online application process for individuals who petition
for their own bankruptcy.

6.1 Bankruptcy fees

Confirming previous research, participants across the board in the
Expert Workshops and Expert Interviews were concerned that
bankruptcy fees continue to be a significant barrier to debtor
applications. They feared that insolvent debtors resort to a less
suitable debt option (such as a low-value debt management plan or
token payment plan) if they cannot afford to petition for their own
bankruptcy.

Bankruptcy fees generate income to cover the costs of the system.
The current cost of going bankrupt is £680 in England & Wales, which
comprises a deposit fee of £550 and an Adjudicator’s fee of £130. In
Scotland, the total cost is £200. This significant difference between
England & Wales and Scotland seems to be largely accounted for by
the difference in scale of the Official Receiver (which administers
bankruptcy in England & Wales) and the Accountant in Bankruptcy
(which administers sequestration in Scotland). Expert participants still
guestioned why the fees in England & Wales are not lower, given the
application process is now entirely online.?!

While Expert participants welcomed the fact that bankruptcy fees in
England & Wales can now be paid in instalments (since the
introduction of online-only applications in April 2016 — see below),
the fact that debtors cannot submit their application until they have
paid the full fee may result in considerable delays in debt relief.
Moreover, while low-income applicants were previously able to get
remission from paying the court fee, there is no fee remission for the
Adjudicator fee in the new online application system.
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For debtors who want to make themselves bankrupt but cannot
afford to, one option is to apply for financial help from a charity,
something that debt advisers often used to facilitate. The move to
online applications means that debtors no longer have to access debt
advice, which may also reduce their chances of finding out about, and
successfully applying for, financial support with bankruptcy fees.??

6.2 Opportunities for change

Concerns have long been expressed about the obstacle that
bankruptcy fees present to people with problem debt. While Expert
participants cautiously welcomed recent changes, more needs to be
done.

4. We suggest that an independent review is carried out into the
fees for debtor-petitioned bankruptcy in England & Wales, in
particular to consider whether they present an unreasonable
barrier to access.

5. We suggest that fee remission for low-income applicants is re-
introduced, so that eligible applicants pay lower fees.

6. We suggest that debtors are allowed to submit their bankruptcy
application once 50% of the fee has been paid, rather than having
to pay the full sum in advance.

7. We suggest that the GOV.UK and online bankruptcy portals are
updated to provide clear information and signposting to sources
of financial help that can specifically be used to pay bankruptcy
fees (rather than a general source of information for types of
financial support that may or may not be used to pay bankruptcy
fees).

8. We suggest that the independent review into funding for debt
advice and debt management (see opportunity 3 above) considers
whether funders of debt advice could provide direct assistance
with bankruptcy fees (and also DRO fees) when other possible
ways of raising the fees have been exhausted.

6.3 Online applications for debtor-petitioned bankruptcy

While Expert participants welcomed the quicker and more efficient
service offered by online-only applications for bankruptcy in England
& Wales (since 6 April 2016),%3 they were concerned about debtors
being able to apply for bankruptcy themselves without taking any
advice. This seems at odds with the Debt Relief Order scheme (which
has somewhat less serious consequences than bankruptcy), where
applications are processed and vetted by an approved intermediary
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before they are submitted to the Insolvency Service DRO Unit.

Particular concerns were that:

e Debtors may not fully understand the impacts of bankruptcy,
and apply online when another course of action might be
more suitable.

e The absence of any ‘cooling off’ period in the online system
means that the debtor cannot change their mind once they
have submitted their application.

e Debtors may struggle with elements of the online application
process, e.g. reporting their income and expenditure in detail;
home valuation. This can lead to errors and rejected
applications.

Advisers and creditors also noted that creditors do not always receive
timely information about bankruptcy applications, meaning they
continue collections activities when these should be ceased.

6.4 Opportunities for change

9.

10.

11.

In line with the DRO scheme, we suggest that online bankruptcy
applications are intermediated by an approved adviser. This builds
a ‘safety valve’ into the process to make sure bankruptcy is a
suitable (and fully understood) option for the debtor.

We suggest that the online bankruptcy application portal is
modified to include prominent and easy-to-understand
information about consequences and alternatives; and
signposting to advice services and online tools to help with more
complex issues such as home valuation.

We suggest that the online bankruptcy application tool sends
automated notifications to creditors so they become aware of the
bankruptcy application sooner and cease debt recovery.
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7 Gaps in Provision

There are a range of courses of action available to debtors across the
UK, some that are set down in legislation (generally called formal
options) and others that are not (generally called informal). Even so,
there remain concerns about people and situations that are not well
served by current provision.

7.1 Issues

Supporting other evidence, Expert participants across the board
confirmed that debtors with negligible or negative disposable income
(i.e. their outgoings exceed their income) are a group with few
options under the current system. Moreover, this group has been
growing in size. StepChange Debt Charity, for example, reports that
over 50,000 of its clients in the first half of 2016 (representing 29% of
its total number of clients) had insufficient income to make ends
meet.?

For these debtors, debt repayment (even token amounts) may not be
feasible. People with few or no assets may be eligible for the Minimal
Asset Process (in Scotland) or the Debt Relief Order (in the rest of the
UK), provided they are prepared to accept the consequences. For
those with assets (such as homeowners) but little or no disposable
income, bankruptcy (or sequestration in Scotland) is, in theory, an
option if they can afford the fees. In reality, few people are prepared
to sacrifice their home for a fresh start unless, for example, they have
negative equity; and the use of equity release as an option to deal
with problem debt is relatively uncommon. Debt write-off by
creditors is unusual unless there are exceptional circumstances.

In addition, the current options for repaying debt do not take into
account the growth of flexible working in the UK. Repayment plans
are generally premised on someone having a regular, stable income.
This presents problems for workers with fluctuating earnings, such as
from self-employment or zero-hours contracts, where the amount
they can afford to repay may vary from month to month, including
some months where they might not be able to pay anything.

For people who can afford to make repayments, and do so informally
through a debt management plan or a repayment arrangement they
make with their creditors themselves, there are no guarantees that
creditors will cease enforcement action or cease to charge fees or
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interest; or that they won’t reinstate action and charges after a
period of cessation. To offer debtors in this situation some certainty
and protection, there have been various calls for a statutory
breathing space, most recently from The Children’s Society.?>

Finally, some legal schemes for dealing with problem debt risk
becoming redundant because their criteria do not keep pace with
consumer debt. This is the case with Administration Orders, a court-
based system for repaying debt that was popular in the past but has
fallen out of use because the debt must be less than £5,000.2627 As a

result, only 194 Administration Orders were granted in 2014.28

7.2 Opportunities for change

Changes in the macro-economy and the knock-on effects for work
and earnings create challenges for dealing with problem debt that can
seem difficult to resolve. In order to close some of the gaps in
provision highlighted by this review:

12. We suggest that options are explored to help homeowners who
are ‘asset rich and cash poor’ unlock equity in their property in
order to deal with their problem debt while, for example, allowing
them to stay in their home on reasonable and fair terms.

13. We suggest that a statutory debt repayment scheme, for example
a version of Scotland’s Debt Arrangement Scheme, is introduced
across the UK. This type of scheme would provide debtors who
can afford to make repayments the protections called for by The
Children’s Society and others. As noted earlier, it could be
intermediated by authorised advisers and funded by a levy on
lenders and other non-FCA-regulated creditors, including some
government departments.

14. We suggest that Administration Orders are abolished because
they are redundant.

Closing the gap in provision for people with insecure and fluctuating
earnings from flexible employment presents a particular challenge
and, in the next section, we suggest exploring whether there is a
mechanism that would allow debt repayment to be flexible in
response to the ups and downs of their earnings (Opportunity 15). As
part of the consultation on these opportunities, we welcome other
ideas and thoughts about ways to support people in this situation.
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8 Processes and Procedures

The evidence highlights a range of issues related to the processes and
procedures for delivering debt options. Two in particular stand out as
candidates for change because they are integral parts of regulated
debt advice: how income and expenditure information is captured
and used; and regular reviews of repayment plans.

8.1 Income and expenditure

In debt advice and debt management, a detailed analysis of income
and expenditure forms the basis for working out a debtor’s
disposable income. This shows whether they are in a position to make
repayment offers and, if they are, the level of repayment that stands
the best chance of being sustained (notwithstanding any change in
their circumstances). The planned introduction of a Standard
Financial Statement (SFS) from 1 March 2017 will mean that major
debt advice providers and creditors use the same format to
consistently assess income and expenditure.?®

While a consistent approach is welcome, it does not overcome the
issue that people are asked for the same income-and-expenditure
information multiple times over the period they are trying to sort out
their debt problems. Nor does it overcome the problem that people
with insecure employment (e.g. because they work on zero-hours
contracts) may struggle to maintain the same debt repayment over a
period of time because their earnings fluctuate and they may have
spells with little or no earned income.

8.2 Opportunities for change

Credit Reference Agencies (CRAs) are already exploring online
income-and-expenditure portals as a business proposition. A portal
could hold this data centrally and, with the individual’s permission, a
CRA could pre-populate fields using data that they hold, helping to
ensure that the data is accurate and up-to-date. This could also help
avoid debtors returning to debt advice just so an adviser can update
their income and expenditure (for example, where a creditor has
asked for a review). Questions remain whether creditors would be
prepared to pay to access an online portal, or to share a Standard
Financial Statement that they have collated; or whether CRAs would
be prepared to collaborate on one portal, rather than developing
their own.

26



These issues notwithstanding:

15. We suggest that CRAs, creditors, debt advice providers and MAS
explore the development of one online income-and-expenditure
portal, linked to the introduction of the Standard Financial
Statement. For people with fluctuating incomes (discussed
above), this could have a mechanism that would allow debt
repayment to be flexible in response to the ups and downs of
their earnings (for example repayment as a proportion of income,
rather than a fixed monetary amount).

More generally, as Reynolds (2017) highlights, there is a great deal of
potential for technology — such as Application Programme Interfaces
(APIs) — to enable data sharing in the debt advice process, to the
benefit of debtors and creditors.?° It could, for example, allow debt
advisers to connect directly with creditors to access creditor
documentation (e.g. credit agreement, payments outstanding etc.) as
well as share a client’s overall financial situation.

8.3 Regular reviews

All authorised debt management providers are required to regularly
review a client’s financial situation and, where appropriate, increase
or decrease their payments. For FCA-regulated firms, failure to do this
is a breach of the rules, for which there are serious consequences. For
the debtor, failure to comply with a review can result in termination
of the plan.

Evidence from Expert participants, which centred mainly on debt
management plans, indicates that providers can struggle to engage
debtors in a regular (generally annual) review. One respondent
reported that having to “dynamite” people into a review was not
uncommon as they have reached an agreement that they feel is
affordable, and they no longer have much (if any) contact with the
creditors who are included in the plan.

In such a situation, the idea of change may seem unappealing,
particularly if, as is often the case, it might involve higher
repayments. Efforts to engage clients who may be resistant to the
idea of a review can also be resource-intensive.
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8.4 Opportunities for change

Regular reviews can potentially play an important part in the ‘debtor
journey’ but currently do not seem to be working as well as they
could.

16. In collaboration with the FCA, we suggest that debt management
providers and relevant trade and advice sector bodies share
examples of good practice in executing annual reviews and
consider ways to frame reviews so that debtors are more likely to
participate. For example, is there value in linking the review to
someone’s credit file and their credit rating, if that’s important to
them?
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9 Informal Courses of Action

If people with problem debt are not eligible for — or do not want to
follow — a formal course of action, there are informal options
available to help them repay their debt (such as debt management
plans, token payment plans, full and final debt settlement, or debt
consolidation) or to obtain debt forgiveness (such as debt moratoria
and debt write-off). As already noted, informal payment
arrangements do not provide debtors with any guarantees or legal
protections in terms of enforcement action by creditors or the
application of interest and other charges.

9.1 Issues

Advisers and debtors value the flexibility offered by informal
repayment arrangements to sort out debt problems. There is no
public record of informal arrangements, for instance, and debtors are
generally free to end the arrangement without penalty.

Even so, there are concerns about the inconsistent way different
creditors approach informal arrangements which creates uncertainty
for advisers and debtors. Research with people who negotiate with
their creditors themselves (rather than through a third party), for
example, shows that creditors do not always accept their repayment
offers, even though they may eventually accept the same offer from a
third party.3! In a Thematic Review published in December 2016, the
FCA found quite significant variability in the forbearance and
repayment solutions offered by lenders to customers in early
arrears.3?

Advisers also worry that debtors can be left to languish on token
payment plans for long periods of time, when a different course of
action (such as DAS or DRO) would have meant quicker debt
resolution (provided the debtor had agreed).

There is no central register of informal courses of action and, while
lenders can add a ‘special instruction flag’ on a credit file to show
there is an informal repayment arrangement in place, in practice
creditors vary in terms of what they report to credit reference
agencies.
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9.2 Opportunities for change

We do not know with any certainty how many people are managing
their problem debt in informal ways, but it is likely to be many more
than manage their debt through a formal course of action.

17. We suggest that debtors who use a self-help process are treated
in exactly the same way as those who choose to use a third party,
in line with Lending Standards Board best practice.33

18. We suggest that a central DMP register is established (e.g.
operating along the lines of a closed user group) which records
that a DMP is in place.3* The register could be extended to include
other informal payment arrangements as well.

19. If debtors move from an informal repayment arrangement (such
as a token payment plan) to a DRO (for example because of a
change in their circumstances), we suggest that the period of time
spent informally making repayments should count towards the
DRO’s 12-month ‘moratorium period’.3® If token payments have
been made for 12 months or more, the moratorium period should
be considered spent. (This sort of ‘passporting’ could also benefit
people whose formal arrangements are revoked because of a
change in circumstance.)

20. We suggest that MAS works with industry and the advice sector to
develop ‘an active management’ approach to better support
people on non-statutory courses of action, particular those on
token payment plans. This could include: signposting to other
types of help such as employment support, income maximisation,
help to make an insurance claim; and placing a time limit on token
payment plans so they are reviewed after say, 3—6 months, and a
decision taken whether the debtor should consider another
(formal) course of action instead.
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10 Credit Data and Debtor
‘Rehabilitation’

When it comes to consumer credit and household bills (such as
energy), data sharing with credit reference agencies is largely
voluntary, guided by a cross-industry forum called the Standing
Committee on Reciprocity and the Principles of Reciprocity that it
administers.

There is evidence that people are increasingly conscious of their
credit file (held by credit reference agencies) and its impact on their
access to borrowing — driven at least in part by CRAs’ own product
marketing.

Credit files contain public record data, including data related to debt
problems, such as: court judgements (including showing when they
have been satisfied); insolvency data (e.g. from the Insolvency Service
and the Accountant in Bankruptcy); and industry data about different
products. This information stays on a file for a fixed period of time
and lenders use it to inform their lending decisions.

Credit files are also important because they help people prove their
identity and to access credit contracts for services such as mobile
phones, energy, and insurance.

10.1 Issues

While people are conscious of their credit file and its importance in
accessing credit, there remains a lot of confusion about how this
information is used and how credit ratings are affected by problem
debt. In particular, it is not always clear (or easy to find out) what the
impact of a debt management plan is on someone’s credit file, as
different creditors may treat these plans in different ways. This could
be addressed by opportunity 19 above, regarding the creation of a
DMP register.

Given the number of people on a formal or informal course of action
to deal with their debt problems at any one time, there is growing
interest in debtor ‘rehabilitation” and the idea that credit files could
better reflect a good debt repayment record, either paid via an
informal or formal arrangement. This ‘good behaviour’ could help
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repair someone’s credit file and potentially provide them with access
to mainstream credit (or other sources of affordable credit) once they
have repaid what they owe.3® This depends how lenders use this
information, however, and whether this type of ‘good behaviour’ is
predictive of a borrower’s future behaviour when it comes to
repaying credit. Expert participants were concerned that some people
still continue to borrow when they are in debt repayment
arrangements, which risks exacerbating their debt problems; any
further lending post-repayment had to be responsible and not risk
further debt.

10.2 Opportunities for change

Properly implemented, ‘rehabilitation” and future access to credit
could be important motivators for people to sort out their debt
problems.

21. We suggest that information about the impact on someone’s
credit file of different courses of action is as clear as it can be,
with signposting to advice where the debtor may require further
guidance on their own situation. There could also be more
upfront discussion of credit files in the debt advice process given
that this is something people in debt are often concerned about
and engaged with.

22. We suggest that debtor ‘rehabilitation’ continues to be explored
by cross-sector representatives, mindful of the risks and benefits
of recording and sharing this type of information.
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11 Creditor Behaviour

Consumer credit is now regulated by the Financial Conduct Authority,
along with other retail financial services. Regulated firms are bound
by the FCA’s Handbook which sets out in detail the rules they must
follow. The FCA has also sought to provoke discussion and promote
good practice on issues such as customers in vulnerable
circumstances, through its Occasional Paper series and associated
events.3” Other non-financial-services creditors are not regulated in
the same way, however, and their behaviour can undermine debt
resolution.

11.1 Issues

The Expert Workshops and Interviews reported problems with local
and central government creditors (especially DWP, HMRC, MOJ) that
are not FCA-regulated, which can undermine or completely derail
efforts to manage problem debts. The problems included poor
communication with debt advice and debt management providers
which create delays and setbacks; a lack of government support for
work to improve standards in debt advice and debt management,
such as the Standard Financial Statement; a lack of debt forgiveness
by government creditors in situations where there is little alternative;
and poor practice in government debt collection, for example the use
of bailiffs in Council Tax debt collection.3® Some of the same
comments were made about utility and telecoms firms. A Cabinet
Office working party on fairness in Government debt collection, which
includes industry and advice sector representatives, has been
exploring ways to bring about improvements in Government debt
collection.

11.2 Opportunities for change

23. We suggest that the Cabinet Office, supported by the debt advice
sector and debt bodies, continues to bring about changes that
lead to greater fairness in government debt collection.

24. We suggest that MAS collates and shares examples of good
practice in arrears management and debt collection from FCA-
regulated and non-FCA regulated creditors; and works with
creditors and regulatory bodies such as the UK Regulators
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Network (UKRN) to develop and promote updated benchmarks of
good practice.
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Appendix

The following organisations took part in the Expert Workshops to
discuss the current framework of options to help people who have
problem debt. This included a discussion at the September 2016 Debt
Advice Operational Group meeting about gaps in provision and a PEST
analysis (looking at the impact of political, economic, social and
technological factors).

Glasgow Expert Workshop, August 2016
Accountant in Bankruptcy

Condies Business Recovery and Insolvency
Dumfries & Galloway Citizens Advice Service
Glasgow City Council

Money Advice Scotland

Royal Bank of Scotland

StepChange Debt Charity

London Expert Workshop, September 2016
Barclays

Citizens Advice

Consumer Credit Association
Computershare Mortgage Services
Credit Services Association

Debt Resolution Forum

DEMSA

Hyde Housing Group

Lloyds Banking Group

Money Advice Trust

Nationwide Building Society

R3

Royal Bank of Scotland
StepChange Debt Charity

Welsh Government

Debt Advice Operational Group, September 2016
Advice UK

Barclays

British Bankers Association

Capital One

Consumer Credit Association
Citizens Advice NI

Christians Against Poverty

Citizens Advice

Citizens Advice Scotland
Computershare Mortgage Services

35



Debt Advice Foundation
Debt Resolution Forum
DEMSA

Experian

Hyde Housing Group
Institute of Money Advisers
Marston Holdings

Money Advice Trust
Nationwide Building Society
PayPlan

StepChange Debt Charity
Toynbee Hall

Welsh Government
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